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This is an appeal froman adverse judgnent in an action
seeking a wit of mandate to prohibit the Governor from
publishing a list of chemcals as known to the state to cause
reproductive toxicity, as provided in Proposition 65, an
initiative adopted at the Novenber 1986 Ceneral El ection.

The initiative, designed to protect the people and their
wat er supplies from harnful chem cals, added sections 25249.5
t hrough 25249. 13 to the Health and Safety Code. Section 25249.8
requi res the Governor to publish, at |least annually, a |ist of
chem cals known to the state to cause reproductive toxicity (the
Proposition 65 |ist).

The plaintiffs (collectively Western Crop Protection),
organi zati ons representing businesses related to agricul ture,
contend the challenged list, adopted froma list of chem cals
establ i shed by the federal Environnental Protection Agency (EPA)
does not conply with section 25249. 8.

W will conclude the trial court did not err in denying a
wit of mandate. Western Crop Protection has failed to show the
state defendants violated a plain legal duty in placing the
chem cals on the Proposition 65 list. Although the federal
definition, which provides criteria for listing toxic chemcals
by the EPA, may be broader than the state definition, a question

we do not resolve on this record, the state nay determ ne that



the criteria used by the EPA in placing a particular chem cal on
the EPA |ist satisfies the state definition.
W will affirmthe judgnent.
FACTS AND PROCEDURAL BACKGROUND
Proposition 65 enacted Health and Safety Code section
25249.8 (hereafter section 25249.8), which provides, in

pertinent part, as follows.

“(a) On or before March 1, 1987, the
Governor shall cause to be published a |ist
of those chem cals known to the state to
cause cancer or reproductive toxicity within
the nmeaning of this chapter, and he shal
cause such list to be revised and
republished in |ight of additional know edge
at | east once per year thereafter. Such
list shall include at a m ninmmthose
substances identified by reference in Labor
Code Section 6382(b)(1) and those substances
identified additionally by reference in
Labor Code Section 6382(d).

“(b) A chemcal is known to the state to
cause cancer or reproductive toxicity within
the neaning of this chapter if in the

opi nion of the state's qualified experts it
has been clearly shown through
scientifically valid testing according to
general ly accepted principles to cause
cancer or reproductive toxicity, or if a
body considered to be authoritative by such
experts has formally identified it as
causi ng cancer or reproductive toxicity, or
if an agency of the state or federal
governnent has formally required it to be

| abel ed or identified as causing cancer or
reproductive toxicity.” (Enphasis added.)

In this case we are concerned only with reproductive
toxicity. Under section 25249.8 there are two nethods for

determ ni ng whet her a substance should be listed as a



“chem cal[] known to the state to cause . . . reproductive
toxicity . . . .” The first involves the judgnent of the
state’s qualified experts that a chem cal "has been clearly
shown through scientifically valid testing according to
general ly accepted principles to cause . . . reproductive
toxicity . . . .” The second involves the judgnent of a body,
considered to be authoritative by the state’s experts, that has
formally identified a chem cal as causing reproductive toxicity.
The state O fice of Environnental Health Hazard Assessnent
(OCEHHA), within the California Environnental Protection Agency,
has pronul gated regul ations to i nplenment section 25249.8. (See
Cal . Code Regs., tit. 22, 88 12301 ff.)l The regulations assign
the task of inplenenting the section to two adm nistrative
bodi es. The Devel opnmental and Reproductive Toxi cant
Identification Commttee (the DART Comrittee) is designated as
the “state’s qualified experts” to “[r]ender an opinion .
whet her specific chem cals have been clearly showmmn . . . to
cause reproductive toxicity.” (8 12305, subd. (b)(1).) The
CEHHA itself, as the | ead agency, is charged wi th making the
“determ nati on” whether “chem cals have been formally
identified by an authoritative body as causing .

reproductive toxicity.” (8 12306, subds. (c) & (d).) The EPAis

1 A reference to a section is to a section of the California
Code of Regulations, title 22, or to section 25249.8 of the
Heal th and Safety Code, unless otherw se indicated.



designated by the DART Committee as a body considered to be
authoritative. (8 12306, subd. (1)(3).)

On Novenber 30, 1994, the EPA pronulgated a final rule in
the federal register adding 286 chem cals and chem cal
categories to the list of chem cals subject to reporting under
t he Enmergency Pl anning and Conmunity Ri ght-to-Know Act of 1986
(42 U.S.C. 88 11001-11050; hereafter Emergency Pl anning Act),
the Toxics Rel ease Inventory (hereafter the TRl list). (See
e.g., Troy Corp. v. Browner (1997) 120 F.3d 277, 280, uphol ding
nost of the listings as valid under the Enmergency Pl anning Act).
O these, 66 are chemcals used in agriculture (hereafter the
di sputed TRI chemicals) that were added to the TRl on the
finding they cause or can be reasonably anticipated to cause
reproductive toxicity.

On March 3, 1997, the National Resources Defense Counci
(NRDC) sent a letter to forner Governor W/ son conpl ai ni ng that
all of these chem cals should have been |isted because “a body
considered to be authoritative . . . has formally identified
[then] as causing . . . reproductive toxicity . . . .”2 OEHHA

responded to the conplaint by conducting a chem cal - by-chem ca

2 I n August 1997 NRDC and others (collectively NRDC) sued to
speed up the process of adding disputed TRI chemicals to the
Proposition 65 list. That action was consolidated for trial
with the one before us on appeal. |In pertinent part, the NRDC
petition was denied without prejudice to renewal. NRDC has not
appeal ed that disposition but has filed an am cus curiae brief
in support of the state.



eval uation, “relying on the studies that formthe basis for the
TRl identification,” to determ ne which of the disputed TRI
chemicals warranted a notice of intention to |ist them under the
regul ati on.

On August 22, 1997, OEHHA published an announcenent in the
California Regulatory Notice Register that it was “investigating
the possible listing of” several of the disputed TRI chem cals
and requesting conment on or before Cctober 21, 1997. Section
12306, subdivision (i) provides a procedure by which a proposed
listing by the CEHHA nay be chall enged on the ground “there is
no substantial evidence that the criteria” for listing have been
satisfied. The regulation provides that the OEHHA shall make
t hat determ nation

Western Crop Protection did not avail itself of this
procedure. Rather, on Cctober 15, 1997, it filed a conpl aint
for mandamus and declaratory relief to prohibit any such
listing, nam ng as defendants the Governor and other state
of ficials and agencies (hereafter the State).

The matter cane on for trial based upon docunments submitted
by the parties. The trial court denied Western Crop Protection
the relief sought.

Addi tional facts will be introduced in the course of the
di scussion of the contentions of error.

DI SCUSSI ON
I
The crux of the dispute is whether the OCEHHA has usur ped

the functions of the DART Commttee in deciding to place certain



of the disputed chemcals on the |ist as chem cals known to
cause reproductive toxicity on the ground of their fornal
identification by the EPA. That puts in issue the neaning of
the rel evant statutes and regul ati ons.

As related, section 25249.8, subdivision (b), provides that

“[a] chemical is known to the state to

cause . . . reproductive toxicity within the
meani ng of this chapter . . . if a body
considered to be authoritative . . . has

formally identified it as causing .
reproductive toxicity . ”

As noted, the EPA is such a body. (8 12306, subd. (1)(3).)
The material question therefore is whether in pronul gating the
TRl list the EPA has “formally identified [chemi cals on the
list] as causing . . . reproductive toxicity” within the neaning
of section 25249. 8.

Western Crop Protection notes that under the federal
Enmer gency Pl anning Act a chem cal may be included not only if it
is “known to cause” but also, alternatively, if it “can
reasonably be anticipated to cause” reproductive toxicity.
Western Crop Protection argues the latter is a standard which
differs fromthe state standard that the chemical is “known to

the state to cause . . . reproductive toxicity.”3 It notes the

3 The Energency Planning Act, at 42 United States Code section
11023(d)(2), in pertinent part, provides for adding chemcals to
the TRI |ist when, “based on generally accepted scientific
principles or |aboratory tests, or appropriately designed and
conduct ed epi dem ol ogi cal or other population studies,” there is
“sufficient evidence to establish[:]”



TRl list fails to state upon which of the alternate bases a
chem cal was |i sted.

The argunent tacitly assunes the federal known-to-cause
standard is the same as the California standard, from which
Western Crop Protection reasons that “[t]he two alternative
standards denonstrate that Congress intended the phrase
‘reasonably anticipated to have a different and | ess stringent
meani ng from“known” to cause.” It further assunmes the OEHHA,
in enploying the TRI |ist, has transgressed the authority of the
DART Committee in determ ning which chem cal on the |ist
satisfies the California standard.

The State replies that the different | anguage used in
articulating the standards under the Energency Planning Act does
not preclude the OEHHA from finding the EPA nade the requisite
identification if the section 25249.8 criteria are net. The
State submts that, regardl ess of the semantic fornul ati on used

by the EPA, OEHHA can exam ne the data on which the EPA acted to

“(B) The chemical is known to cause or can reasonably be

anticipated to cause in humans -- [f](i) . . . teratogenic
effects, or [1] (ii) serious or irreversible -- [9](I)
reproductive dysfunctions, . . . [1] (lIIl) heritable genetic
mutations . . . .7

“[T]eratogenic effects. The tendency of a nedicine,
adm ni stered to a pregnant wonman, to cause the devel opnent of
birth defects in the fetus . . . .” (5 Schmdt, Attorney’'s
Dictionary of Medicine, p. T-53.)



determine if the TRI listing satisfies the state standard as
identifying a chem cal as causing reproductive toxicity.

As wi |l appear, we agree with the assunption the federa
“known to cause” standard is the same as the California
standard. However, we cannot determ ne on this record whether
the alternative federal TRI definition is broader than the
California definition. Assumng for the sake of discussion that
it is, Western Crop Protection nust al so denonstrate that the
procedure used by OEHHA to select the chemicals fromthe TR
list as satisfying the California standard involves the kind of
j udgnment assigned to the DART Commttee under Proposition 65.

We conclude that on this record it has failed to do so.

Il

We first exam ne Western Crop Protection’ s assunption that
the EPA definition of “known to cause . . . reproductive
toxicity” is the sane as the California definition of “known to

to cause . . . reproductive toxicity .
In AFL-CI O v. Deuknejian (1989) 212 Cal . App.3d 425, 436-437
this court decided that “only those chem cals that are known,
and not nerely suspected, of causing cancer or reproductive
toxicity nmust be [placed] on the [Proposition 65] list.” W
al so decided the statutory phrase “chemicals known to the state
to cause cancer” includes chemcals “even if they are known to
be carcinogenic as to animals only . . . .7 (ld. at p. 438
fn. 7.) W explained that in view of the ethical prohibition in
testing humans, the broad scientific acceptance of the inference

that carcinogenicity in other animals neans carcinogenicity in



humans, and the history and purposes of Proposition 65, this
reading is conpelled. (ld. at pp. 438-439.) Accordingly, we
directed inclusion of chemicals on the Proposition 65 |ist as
probabl e human carci nogens for which there was sufficient

evi dence of carcinogenicity in experinmental aninals.

The sanme |logic applies to the construction of “causes .
reproductive toxicity” in section 25249.8. That requirenent can
be “satisfied” by “[s]tudies in experinental animals [which]
indicate . . . an association between adverse reproductive
effects in humans and the toxic agent in question is
bi ol ogically plausible.” (8§ 12306, subd. (g)(2).)

As related, the statutory standard for inclusion of a
chem cal on the TRl list is satisfied by sufficient evidence,
based on generally accepted scientific principles or |aboratory
tests, or appropriately designed and conducted epi dem ol ogi ca
or other population studies to establish the chem cal "“is known
to cause or can reasonably be anticipated to cause” reproductive
toxicity in humans. (42 U S.C. § 11023(d)(2), fn. 3, ante.)

Thus, the federal standard, “known to cause,” is, as
Western Crop Protection assunes, the sane as the California
st andar d.

11

Western Crop Protection argues that the phrase “can
reasonably be anticipated to cause . . . reproductive toxicity”
is a “much less rigorous criterion” for identification than the
criterion “causing . . . reproductive toxicity” in section

25249. 8.

10



The phrase in the Emergency Pl anning Act is anbi guous on
its face. One mght reasonably anticipate a causal connection
where evidence affords an inference that nore likely than not
such a connection obtains.4 One nmight also reasonably anticipate
such a connection when the inference is less than |ikely.

Thus, where the consequences of a possible causal
connection are serious, it could be reasonable to anticipate a
causal connection even though a preponderance of the evidence
does not support that inference. For exanple, where death is
certain to occur if a condition is nmet, it nay be reasonable to
anticipate that condition, e.g., to take precautions against it,

even though the likelihood is only one in three. |If the latter

4 For exanple, AFL-CIOv. Deuknejian inpliedly discerned such
a definition under other provisions of federal law in the
foll ow ng passage.

“The sane analysis requires the initial list to include
t hose carcinogens within the scope of the HCS. (Lab. Code,
8§ 6382, subd. (d).) As noted, the HCS includes, inter alia,
subst ances included in the Annual Report on Carci nogens
publ i shed by the NTP. (29 C.F.R § 1910.1200, appen. A.) Like
the I ARC, the NTP divides carcinogens into categories: ‘known’
carci nogens and those chem cals ‘reasonably anticipated to be
carcinogens. The NTP report states: ‘For the purpose of this
Report, “known carcinogens” are defined as those substances for
whi ch the evidence from human studies indicates that there is a
causal relationship between exposure to the substance and human
cancer. Substances “which nmay reasonably be anticipated to be
carcinogens” are defined as those for which there is a limted
evi dence of carcinogenicity in humans or sufficient evidence of
carcinogenicity in experinental animals.’” (ltalics added.)”
(AFL-CI O v. Deuknejian, supra, 212 Cal.App.3d at p. 437, fns.
omtted, orig. italics.)

11



is a permssible reading under the federal law the TRl could
contain chem cals that are not “known to the state to cause”
reproductive toxicity under section 25249. 8.

Western Crop Protection submits that such a discrepancy
bet ween the reasonabl e-to-anticipate TRl standard and the
Proposition 65 standard is denonstrated in an EPA docunent
entitled “Revised Draft Hazard Assessnent Guidelines for Listing
Chem cals on the Toxic Rel ease Inventory” (hereafter
GQuidelines). Wstern Crop Protection points to provisions of
t he CGuidelines which say that chemicals for which there is only
evi dence suggesting possible toxicity or evidence of possible
positive or possible negative effects “may be sufficient for
listing” and then eval uated on a case-by-case basis for addition

to the TRI.® It argues that these provisions show the EPA

> Western Crop Protection relies on the follow ng two
par agr aphs of the Cuidelines.

“I'n summary, chemcals with sufficient animl or human
evi dence for devel opnental toxicity are considered ‘sufficient
for listing and nay be added to the [TRI] follow ng study
validation. Chemcals with insufficient evidence, but for which
evi dence suggesti ng possi bl e devel opnental toxicity exists, ‘my
be sufficient for listing’ and are reviewed on a case-by-case
basis for addition to the list.”

“I'n summary, chem cals with known and probabl e positive
reproductive effects are considered ‘sufficient for listing and
may be added to the [TRI] follow ng study validation, whereas
chem cals with possible positive [e.g., “studies with acceptable
qual ity produce inconsistent and conflicting results such that
the possibility of adverse effects cannot be di scounted”] or
possi bl e negative [i.e., “studies with acceptable quality

12



standard al |l ows pl acenment of chemicals on the TRI with | ess than
sufficient evidence to afford an inference that nore likely than
not they cause reproductive toxicity.

The dichotony in the Guidelines suggests that chem cals
coul d be placed on the TRI even though there is |less than
sufficient evidence to afford an inference of a causal
connecti on between exposure and devel opnmental abnormality.

Qur reservation is occasioned by the lack of information
concerning the criteria for a case-by-case eval uati on of
chem cals that ‘may be sufficient for listing” for addition to
the TRI list. It is possible that these criteria anmount to an
i nference of causation.®

Because there is a significant question of federal |aw, the
record is inconplete, and the briefs inadequate to dispel the

uncertainty of meaning, we express no final view on the neaning

produce no adverse effects, but inportant aspects of the
reproductive system have not been eval uated] effects ‘may be
sufficient for listing and are evaluated on a case-by-case
basis for addition to the list.”

6 For exanpl e, the EPA proposed rul e concerning these
additions to the TRI contains the follow ng assertions about the
hazard assessnent process. “Wuere a careful review of the

scientific data for a particular chemcal results in a high

| evel of confidence that the chem cal causes an adverse effect
at relatively | ow dose | evels, EPA believes that this evidence
is sufficient for listing the chemcal [on the TRI]. On the

ot her hand, where a review of the scientific data indicates that
the chemical will cause various adverse effects at noderate dose
| evel s, EPA believes, based on the total weight-of-the-evidence,
that there is sufficient evidence for listing the chem cal [on
the TRI list].”

13



of “can reasonably be anticipated to cause [reproductive
toxicity].”
IV

However, assuming that the TRl standard is |less than that
for Proposition 65, it does not follow that it is inproper
for the state to find that a particular chem cal has been pl aced
on the TRI, “i.e., formally identified,” by the EPA “as causi ng

reproductive toxicity.” It can do so by determ ning
whet her the reasons for the EPA placenent neet the criteria of
section 25249. 8.
A.

It is conceded the chemicals fromthe TR list that have
been placed on the California |ist are there because of EPA s
findings they cause or can reasonably be anticipated to cause
reproductive toxicity in humans. |[If it can be objectively
ascertained that the reason the EPA placed a particular chem cal
on the TRl list is because it found sufficient evidence of
devel opnental toxicity to qualify under the California
definition, that suffices to neet the criteria of the California
I aw.

In its nost sinple formthe problemis as follows. |If
there are two standards, A and B, for placing a chemcal on a
list, one of which (the Alist) neets the California standard
and the other (the B list) does not, and the |ist does not
di scretely distinguish between the A and B chenicals, by what

nmeasure is the CEHHA to distinguish the two?

14



Suppose an expert defines a termas including two discrete
categories, and then identifies itens satisfying each category.
| f you are conpiling a list of one of those categories, in sone
ci rcunstances you may cull the expert’s list of the itens that
are not in your category. What remains is a list of itens in
your category that have been identified (or authorized) by the
expert. For exanple, an expert critic conpiles a list of good
books for sunmer reading, consisting of nystery books and
science fiction books. |If there is no expertise required in
deci di ng whet her a book is a nystery or a work of science
fiction, you may then conpile fromthe conbined list a |list of
nmystery books authorized by an expert, notw thstanding that the
expert’s list does not explicitly assert whether a book is a
mystery or in the science fiction genre.

Now suppose it is possible to determne fromthe record of
the TRI |ist proceedings, wthout the use of expertise assigned
to the DART Cormittee, whether a particular chem cal was added
to the list because, under the Guidelines (see fn. 5 ante), (1)
it was found “sufficient for listing” or (2) because it was
initially found “may be sufficient for listing” and | ater
determ ned suitable after a case-by-case review. In this
ci rcunstance there woul d be no inpedi ment to OEHHA adopti ng
chemicals in the former category for placenment on the
Proposition 65 list. Simlarly, chemcals could be lawfully
adopted if the record of the TRI |ist proceedings pernmts a
reviewer to determne, without the use of expertise assigned to

the DART Conmittee, if they were added to the TRI |ist because

15



the evidence neets the Proposition 65 |ist standard. (See fn. 6,
ante.)
B.

The question is whether this can be done under section
12306 of the regul ations enacted by the OEHHA to i npl enent
Proposition 65. Because no focused clai mhas been nade whet her
the regul ations conply with section 25249.8, we will assune for
pur poses of this opinion that they do.

Section 12306 designates the EPA as a body considered to
be authoritative by the state’s qualified experts (8 12306,
subd. (1)(3)) and provides that the | ead agency (the OEHHA)
“shal |l determ ne which chemi cals have been formally identified
by an authoritative body as causing . . . reproductive
toxicity.” (8 12306, subd. (c)).

Section 12306, subdivision (d)(1), in pertinent part,
defines “formally identified,” as “the chem cal has been
included on a list of chemicals causing . . . reproductive

toxicity issued by the authoritative body .

Section 12306, subdivision (g), defines the phrase “as

causi ng reproductive toxicity,” as follows:

“(g) For purposes of this section, ‘as
causi ng reproductive toxicity neans that
either of the following criteria have been
sati sfied:

“(1) Studies in humans indicate that there
is a causal relationship between the
chem cal and reproductive toxicity, or

“(2) Studies in experinental aninmals
indicate that there are sufficient data,

16



taking into account the adequacy of the
experinmental design and ot her paraneters
such as, but not limted to, route of

adm ni stration, frequency and duration of
exposure, nunbers of test animls, choice of
speci es, choice of dosage |evels, and

consi deration of maternal toxicity,

i ndi cating that an associ ati on between
adverse reproductive effects in humans and
the toxic agent in question is biologically
pl ausi bl e.”

Section 12306, subdivision (i) inplies the CEHHA has the

authority to apply these criteria to the admnistrative record

on which the EPA placed a chemical on the TR |list to determ ne
whet her the chem cal neets the California definition. It
provi des the OEHHA shall “review . . . objections” to the

pl acenent of a chemical of the Proposition 65 |ist nade on the
ground “there is no substantial evidence that the criteria
identified in subsection . . . (g) have been satisfied” and
det erm ne whet her that standard has been net.’

The nmeasure of this latter authority is inplied fromthe
provi sions of section 12306, subdivision (i), pursuant to which
the OEHHA is to review an objection to the selection of a
chemcal fromthe authoritative body’'s list. It provides in

pertinent part that “[i]f the | ead agency finds that there is no

7 If OEHHA finds “there is no substantial evidence that the
criteria . . . have been satisfied” it shall refer the chem ca
to the DART committee for its determ nation whether inits

opi nion “the chem cal has been clearly shown through
scientifically valid testing according to generally accepted
principles to cause cancer or reproductive toxicity.” (8 12306,
subd. (i).)

17



substanti al evidence that the criteria identified in

subsection (g) have been satisfied, the | ead agency shall refer
the chemcal to the [DART Commttee]” for its determ nation.

The clear inplication is that the OEHHA has the authority to
exanm ne the record of the TRl listing to determ ne whether there
is substantial evidence that the subdivision (g) criteria have
been net. As noted above, subdivision (g) defines “as causing
reproductive toxicity” for purposes of determning, pursuant to
subdi vision (d), whether a chem cal has been formally identified
by an authoritative body as causing reproductive toxicity.

We concl ude that under section 12306, OEHHA has the
authority to exam ne the adm nistrative record of the TR
procedure to determne if there is substantial evidence that the
EPA has placed a chem cal on the EPA |ist because it neets the
state’s criteria of “causing . . . reproductive toxicity.” If
so, fromall that is made to appear on this record, the federal
criteria of “sufficient for listing” are also nmet. Thus, in
ascertaining if there is substantial evidence of the state’s
criteria, OEHHA ascertains that the reason the EPA placed a
particular chem cal on the TRl is because the EPA found
sufficient evidence of devel opnental toxicity. Accordingly, the
fact that the federal standard nay be broad enough to all ow
i ncl usion of chemcals on the TRI that do not satisfy the
California standard does not prevent OEHHA from determ ning that
a chem cal was placed on the TRI by EPA “as . . . causing

reproductive toxicity.”

18



C.

Finally, Western Crop Protection contends the trial court
erred in deciding that inclusion of a chemcal on the TRl by the
EPA constitutes a formal identification of it as causing
reproductive toxicity, because the EPA disclainmed that
proposition in letters adduced in the trial court.

The State replies that Western Crop Protection
m scharacterizes the letters. The portions of the letters to
whi ch Western Crop Protection points do not advance its case.

The dispute is predicated upon two letters sent from Dr.
Lynn Gol dman, Assistant Administrator, Ofice of Prevention,
Pestici des, and Toxi c Substances, EPA, to CEHHA officials. Only
one of themis material.8 1t responds to an inquiry from OEHHA
asking if, in placing certain of the disputed TRI chem cals on
that |ist, EPA had concluded the criteria stated in
section 12306, subdivision (g)(1) or (g)(2) were satisfied. Dr.

Gol dman responded, in pertinent part, as foll ows.

The chem cals are deternined to neet the
listing criteria of the Emergency Pl anning
Act “due to reproductive or devel opnental
ef fects observed in animl studies.”

“As | indicated in ny January 15, 1997,
letter to the Director of your Ofice, Dr.
Richard A Becker, as a general matter, EPA
does not at this tine formally classify or

8 As to the other letter, it suffices to say that it pertains
to a chem cal not included on the TRI and contains nothing
not ewort hy.

19



| abel chem cal substances as reproductive

toxicants for all purposes. \Wether

a

speci fic EPA action can be considered to be
a formal designation may depend upon the
nature and requirenents of the statute under
whi ch the action is being taken. For
exanpl e, EPCRA section 313 is a right-to-
know section of the statute that does not

i npose any restrictions on the manufacture,
processi ng, use or disposal of any |isted
chem cal. Therefore, the |evel of certainty
for neeting the statutory criteria under

EPCRA section 313 may be consi dered

to be

| ower than for statutes that inpose actua
restrictions. In adding the chemcals in
guestion to the EPCRA section 313 list, EPA
made the determ nation that these chem cals

met the statutory requirenents for
under EPCRA section 313(d)(2)(B)

l'isting
Wi | e
there is sone simlarity between the

| anguage of EPCRA section 313(d)(2)(B) and
Proposition 65 | anguage, whether EPA' s

determ nation that the chemicals in

guesti on

nmeet the EPCRA section 313 listing criterion
means that either the (a) or (b) [provisions
of 8 13206] criterion of ‘Proposition 65
has been net, is a determ nation that mnust

be left to the state of California.”

brackets.)

(Orig.

Western Crop Protection seeks to use this disclainmer as

authority for the conclusion that in placing the disputed

TRI chem cals on the federal |ist EPA had not

identified [chem cals on the |ist] as causing .

toxicity .

“formally

reproductive

The cl ai m makes no sense. EPA is considered by OCEHHA to be

a “body considered to be authoritative” for purposes of such an

identification. However, it is inmmaterial whether Dr. Gol dnan,

or anyone else at EPA, believes the EPA's action satisfies the

criteria of section 25249. 8.
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As Dr. Goldnman correctly notes, the question is one for the
state of California. It is a question of California | aw whet her
the EPA action satisfies the statutory criteria of “formally
identified [chemicals on the list] as causing . . . reproductive

toxicity . This is not a question involving the nenta
state of EPA officials. Evidence of what EPA did is rel evant

and material; evidence of the opinion of an EPA official about
the requirenents of California law is not.

Western Crop Protection contends the trial court erred in
failing to grant relief onits claimthat the listing process of
CEHHA for disputed TRI chemicals is unlawful because OEHHA
considers nmaterials that were not considered by the EPA. The
State replies that it does not consider materials that were not
consi dered by the EPA

Western Crop Protection quotes the foll ow ng excerpt in the

announcenent of proposed rul emaki ng by EPA for these additions

to the TRI.

“The information sumrari zed bel ow for each
chem cal or chem cal category represents the
key data elenents that |ead EPA to believe
that there is sufficient evidence to
establish that one of the [TRI] listing
criteriais met. A nore extensive review of
the existing data base for each chem cal or
chem cal category proposed for |isting,
which reflects the entire wei ght-of-the-

evi dence considered by EPA, is contained in
foll ow ng support docunents: [5 references
listed]. . . . .7

Western Crop Protection submits this shows the EPA

reviewers did not | ook at the actual studies cited in the
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summary information, but only sumraries of the data fromthe
studies. It argues that since the EPA did not use the actua
studi es, OEHHA cannot use the actual studies, but can only | ook
to the summary data, which an CEHHA official had described, in a
letter to NRDC, as inadequate to warrant |isting under
Proposition 65.

The quotation by Western Crop Protection omts the
concl udi ng sentence of the paragraph: “These support docunents
contain a conplete list of the references (which can be found in
the public record for this proposed rul emaki ng) that were used
in support of these proposed additions.”

It suffices to say that Western Crop Protection failed to
supply evidence conpelling a finding that the EPA reviewers did
not use the studies thenselves. Accordingly, the trial court
did not err in declining relief to prevent OEHHA from revi ewi ng
the studies in question, as well as the summari es.

\%

Western Crop Protection contends the trial court erred in
denying the wit of mandate because it incorrectly found that
inclusion of a chemical on the TRI is a formal identification of
a chem cal by EPA as causing reproductive toxicity.

In a mandat e proceedi ng, the party seeking the wit nust
show a clear and present duty of the respondent to act in
conformty with the proposed wit. (See, e.g., 8 Wtkin, Cal.
Procedure (4th ed. 1997) Extraordinary Wits, 8§ 72, p. 853.) 1In
this case the duty clained is a duty to renove fromthe

Proposition 65 |ist the chem cals adopted fromthe TRI. As the
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party seeking a judicial remedy, Western Crop Protection bears
t he burden of show ng the OEHHA action in processing any

di sputed TRI chemical for listing under Proposition 65 is

i nconsistent with the governing statute, section 25249.8. |Its
claimis that, in determ ning whether there is substantia
evidence in the TRI administrative record to support an
inference that a chemcal is a reproductive toxin, OEHHA
encroaches on the role of the DART Conmttee to opi ne whet her
a chem cal “has been clearly shown through scientifically
valid testing according to generally accepted principles to
cause . . . reproductive toxicity.”

However, Western Crop Protection fails to show that a
determ nati on whether there is substantial evidence in the TR
adm nistrative record to support an inference that a chemcal is
a reproductive toxin is the same determ nation assigned to the
DART Conmittee by the statute.

In our system of jurisprudence, this court has authority to
ascertain whether there is substantial evidence in support of a
finding of fact by the trier of fact. To do so is not an
encroachnent upon the authority or the role of the trier of fact
to draw i nferences; we are bound by the rule that al
conflicting inferences nust be drawn in favor of the judgnent.
We are given no reason to prevent OEHHA from nmai ntai ni ng by
anal ogy that it may determ ne the exi stence vel non of
substanti al evidence to support an inference (by EPA) of
devel opnental toxicity w thout encroaching upon the role of the

DART Conmittee. Under the anal ogy used in Discussion section |V
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A., one can take the nmysteries fromthe expert’s list of good
books for sumrer reading, even though not authorized to
determine that a book is suitable for that purpose.

None of the other points raised warrant discussion. None
of the contentions of error advanced by Western Crop Protection
has nmerit.

DI SPCSI TI ON
The judgnent is affirmed. (CERTIFIED FOR PUBLI CATI ON.)

BLEASE

W& concur:

SCOTLAND , P. J.

CALLAHAN , J.
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